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PRELIMINARY STATEMENT 


Defendant Sidney R. Lublin was indicted on a 
four count indictment. After trial he was acquitted as to 
first tnree counts of the indictment and was convicted and 
was found guilty as to the fourth count. Said count cnarging 
that on or about March 26tn, 1975 defendant unlawfully, wilfully 
and knowingly did steal, from the United States Post Office 
a package, to wit: one book entitled Sexual Suicide. In violation 
of Title 18, Section 1708 , United States Code. Judge William 
C. Conner presided over the trial and was sentenced tc ,»robation 


which sentence was suspended. 


STATEMENT OF FACTS 
The defendant was employed by the United States 


Post Office as a locksmith and was so employed for approximately 


18 years. 
-_ 


- 


On or about Maren 26th, 1975, ne was observed in the 
Claims and Inquiry Section of the Post Office ly internal security 
officers. The said Claims and Inquiry Section was in the process 
of being moved to another part of the building. There was a tub 
in tne said section in which there was unclaimed articles. The 
defendant observed a book entitled Sexual Suicide in the tub, picked 
it up and was proceeding to the mens lavatory to read said book. 


He was stopped by the internal security agents and was questioned 
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what he was doing with tne book and ne responded he was just 
going to read it in the bathroom and return it. The defendant 
claims that the said pook was in his hands and two special 
agents testified as follows: Agent McCarthy states that the 
book was in a leather bag and not in his hand and does state on 
page 240 that tne defencint stated that he was just going to 
read the book. Officer Hedlund testified on direct examination 
that he observed the defendant take the book and walk away and 
did not state that the defendant put the book in a leather case. 
Later on in his testimony however, he testified that the book 
was in the case. 

In addition there was testimony that the defendant 
aad taken a pair of bolt cutters at the same time he allegedly 
took the book. He was not indicted for taking the pair of bolt 
cutters since the pair of bolt cutters appeared to be nis own 


wnicn ae used as a locksmith on the job, 


POINT I 


ARGUMENT 


Tae admission into evidence of the pair of bolt 


cutters which was unrelated to the issues of this case prejudiced 


the defendant. The Court instructed the jury that tne defendant 
was not cnarged with stealing the pair of bolt cutters. However, 
the United States Attorney in his summation to the jury and at 


various instances throughout the trial refer to tne defendant 


-2- 


taking the pair of bolt cutters whicu was improper and 
prejudiced the defendant. Indeed the jury did speculate 

about the defendant's criminal activity since tnat was the 
purpose that tne United States attorney offered the pair 

of bolt cutters into evidence. Furthermore, testimony relating 


to tne one pair of bolt cutters was totally irrelevant. 


See Williams v.Umited States 168 U.S. 382 (1897). 


In the case of United States v. DeCicco 435 F.2d 
473, 483 (2d Cir. 1970), the Court held: 


"Little discussion is needed to demonst«cate that 
gt: ) acts of misconduct performed Dy one 
person cannot %e used to infer guilty intent of 
another person who is not shown to be in any way 
involved in the prior misconduct, unless it be 
under a ‘birds of a feather’ theory of justice. 
Guilt, however, cannot be inferred merely by 
association. In any event, we conclude that the 
prejudice engendered by the admission into evidence 
of the prior acts of misconduct, even against... 
the doers thereof, far outweighed its legitimate 
probative worth, and that therefore it was an abgse 
of discretion for the: trial court to allow its ad- 
mission though the admission of the testimony was 
accompanied by cautionary instruc@ions to the jury.’ 


In the .case at bar there was not even any wrong 
doing with reference to the one pair of bolt cutters. Howevpr, 
the Government did in fact by innuendo infers a wrong doing 


witn respect to the pair of bolt cutters. 


The evidence against the defendant Lublin was in- 
sufficient to convict him on the fourth count of the indictment. 
in wiew of the fact that there was no intent to steal or take 


= 3- 


permanently from the Government any mail. 74° ijefendant did 

not violate the law. There is no inconsistency in testimony 

either between the Govermment witnesses or the defendant that 
all ne did was to take the book to read and intended to 


return same. 


____ CONCLUSION _ 


THE .TUDGMENT BELOW SHOULD BE RE RSED. 


Respectfully submitted, 


GZORGE DAVID ROSENBAUM 
Attormmey Zor Appellant 
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